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Section XII: International and Operational Law
Claims in a Deployed Environment.  The prompt settlement of meritorious claims is important to friendly foreign relations, force protection, and mission accomplishment in a deployed environment.  The payment for damages to property or person resulting from a deployment depends on statutes and regulations, the claimant’s status, and the location and type of incident.  DOD Directive 5515.8 assigns each service exclusive geographical single source claim responsibility (SSCR) to resolve claims (e.g., Army for Iraq, Afghanistan and Djibouti, and Navy worldwide for non-scope of duty claims during port calls under $2,500).  During deployment the most applicable types of claims in order of precedence are scope of duty claim, Status of Forces (SOFA) or other international agreement, Foreign Claims Act (FCA), Personal Claims Act (PCA), and Military Claims Act (MCA) (see flow chart below).  Refer to JAGINST 5890.1, Claims, and JAGINST 5800.7D, JAGMAN.  The FCA “combat exemption” prohibits paying claims under the FCA that arise from combat, except for damage caused by malfunction of U.S. aircraft and its ordinance.  Solatia, an expression of sympathy, is not a claim but a nominal payment of condolence to a victim or family in accordance with local custom (e.g., Japan, Korea, Thailand, and Iraq), as determined by the Service.
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Domestic Operational Law.
  Conducting operations in the U.S. can raise unique issues related to Military Assistance to Civil Authorities, Posse Comitatus Act restrictions, and the requirement for Secretary of Defense approval for deployment orders to transfer assigned forces from one combatant command to another (e.g. USJFCOM to USNORTHCOM).  For instance, cooperative efforts with local law enforcement, such as ride-along programs, raise Posse Comitatus issues, and must be brought to the attention of the SJA to the command’s General Court-Martial Convening Authority.  In addition, Realistic Urban Training (RUT) in civilian urban settings must comply with the DOD Policy for Realistic Training Off Federal Facilities contained in Secretary of Defense Memorandum of 26 April 2000, posted on the Staff Judge Advocate to the Commandant of the Marine Corps, International and Operational Law Branch (hereinafter, SJA to CMC (JAO)) website.  Refer also to DOD Directive 3025.1, Military Support to Civil Authorities, DoD Directive 3025.12, Military Assistance for Civil Disturbances, DOD Directive 3025.15, Military Assistance to Civil Authorities, DoD Directive 5525.5, Military Cooperation with Civilian Law Enforcement Officials, and SECNAVINST 5820.7B, Cooperation with Civilian Law Enforcement Officials. 

Fiscal Law in a Deployed Environment.  

     a.  The fundamental principle of fiscal law for commanders to remember is that appropriated funds (e.g., operation and maintenance (O&M), construction, procurement) must be used only for the purpose, time, and amount that was specified by Congress when it made the appropriation.  Violations of purpose, time, or amount may constitute an Anti-Deficiency Act (ADA) violation that is subject to disciplinary action, and can trigger required reporting to Congress (as detailed in DoD Financial Management Regulation, 7000.14-R, Vol. 14, Chs. 3, 4, and 5).  

     b.  During a deployment, a common fiscal law issue is the authorized use of O&M (appropriations for day-to-day expenses).  Units must use O&M, within its designated fiscal year, for all “necessary and incident” operational expenses, subject to statutory limitations.  However, O&M cannot be used for every activity just because the activity supports the military mission.  For example, foreign assistance activities such as  “security assistance” (providing supplies, training, and equipment to friendly foreign militaries) and “development assistance” (providing education, nutrition, agriculture, health care, or other programs to resolve political unrest or poverty) are Department of State missions under Title 22, and generally must be funded with Title 22 money.  The Department of Defense may assist such missions with Title 10 funds subject to statutory authority and appropriation or reimbursement (e.g., humanitarian and civic assistance (HCA) funded by unit O&M must be de minimis – few dollars, few hours, few Marines).
International Agreements.  Prior to deployment to a foreign country, U.S. forces should be aware of and understand the meaning of any applicable international agreements, particularly those governing their status and jurisdiction while in the host nation.  The cognizant SJA can advise the commander on this issue.  Negotiation and conclusion of international agreements is completed above the operational command level with State Department coordination.


a.  Status of Forces Agreement.  A Status of Forces Agreement (SOFA) is an international agreement between the U.S. and host nation which governs issues such as criminal and civil jurisdiction, claims, taxes, entry and exit, licenses, registration, customs, etc.  Jurisdiction can vary – in many instances, U.S. forces can be subject to host nation criminal law  – which is why a SOFA should be understood before deployment.  If U.S. forces are subject to local jurisdiction, the commander should appoint a Foreign Claims Commission that can promptly settle meritorious claims for, e.g., property damage or personal injury under the Foreign Claims Act, if appropriate.  In many countries, claims settlement and the victims’ desires will be considered by local authorities when deciding whether to arrest a servicemember. 

    b.  International Criminal Court – Article 98 Agreements.  SOFAs do not provide protection from prosecution in the International Criminal Court (ICC).  The ICC purports to exercise jurisdiction over U.S. persons who commit ICC offenses in an ICC party state or in a non-party State that consents to ICC jurisdiction.  Moreover, ICC parties are obligated to abide by an ICC request to surrender anyone suspected of an ICC crime.  Thus, service members suspected of a war crime who deploy to an ICC state are at risk of surrender to the ICC.  To help overcome this problem, the U.S. is aggressively pursuing Article 98 Agreements, in which the host nation agrees not to turn over a service member to the ICC without U.S. consent.

Law of War.




     a.  Law of War Training.  The Marine Corps Law of War Program establishes training requirements mandated by the Law of War and DOD policy.  As a matter of DOD policy, U.S. Armed Forces are to comply with the Law of War during all armed conflicts, however such conflicts are characterized, and to comply with the principles and spirit of the Law of War during all other operations.  Commanders should ensure that deploying units receive Law of War training prior to deployment, that key personnel receive specialized training, and that judge advocates receive detailed training in accordance with the Program.  Refer to MCO 3300.4, and MARADMIN 182/04.

     b.  Law of War Violation Reporting and Investigation.  The Law of War and DOD policy have a low threshold for mandatory reporting and investigation of alleged Law of War violations.  Under DOD Directive 5100.77, DOD Law of War Program, a Reportable Incident is “A possible, suspected, or alleged violation of the law of war.”  Any such incidents should be reported and investigated, incorporating guidance provided by the operational chain of command.  In particular, detainee deaths and serious injuries must be investigated, no matter how they occurred.  Refer to the Geneva Conventions, FM 27-10, The Law of Land Warfare, and MCO 3461.1, Enemy Prisoners of War, Retained Personnel, Civilian Internees and Other Detainees.

     c.  Detainee Operations.  U.S. Armed Forces are to comply with the Law of War during all detainee operations, including interrogations.  Detainee operations will involve not only the enemy armed forces, but also civilians detained for security or intelligence reasons, and unprivileged belligerents.  All detainees of any kind will be treated humanely and without violence, cruelty, or torture.  Humiliating and degrading treatment is prohibited.  A determination of the status of the detainee will determine whether the detainee is further protected under the Third Geneva Convention Relative to the Treatment of Prisoners of War, the Fourth Geneva Convention Relative to the Protection of Civilian Persons, or, for all others, the protections of Common Article 3.  Additional policy guidance may be issued by the chain-of-command.  In the absence of a formal status determination or policy guidance, all detainees should be afforded the highest level of protection, usually the Third Geneva Convention Relative to the Treatment of Prisoners of War, until such time as a determination or guidance is issued.   Refer to the Geneva Conventions, FM 27-10, The Law of Land Warfare, and MCO 3461.1, Enemy Prisoners of War, Retained Personnel, Civilian Internees and Other Detainees.
     d.  War Souvenirs.  SECDEF and Service Secretary approval is required for importation of unit war trophies and historical artifacts under DOD Directive 4500.9R, Defense Transportation Regulations, Chapter 503.  Requests for approval should be submitted through the operational chain of command.  SECDEF delegated to COMUSCENTCOM the authority to approve importation of historical artifacts from Iraq to service component museums (SECDEF WASH DC 2101145Z Feb 04, available on JAD JAO website).  Pursuant to 10 USC 2579, the Deputy SECDEF issued interim guidance on individual war souvenirs that applies to enemy material in Iraq.  This interim policy authorizes as war souvenirs certain enemy war material acquired in accordance with the law of war (and not otherwise prohibited by law or regulation) and that clearly pose no safety or health risk.  Examples include: helmets, uniform items, “rucksacks” or other load-bearing equipment, flags (not otherwise prohibited), knives or bayonets (except those defined as “weapons”), military manuals, pictures (except enemy personnel family photos), and former regime currency.  Note, however, that other important caveats and prohibitions are specified in the Deputy SECDEF memorandum.  The memorandum, dated 11 February 2004, is available on the SJA to CMC (JAO) website, and remains effective until a DOD Directive is implemented.  

     e.  Child Soldiers.  MARADMIN 030/03, 17 Year Old Marines in Combat, sets forth Marine Corps policy that implements international law obligations under the Child Soldier Protocol.  The U.S. is required to take all feasible measures to ensure U.S. Armed Forces under 18 do not take a direct part in hostilities.  The commander’s responsibility is to weigh the mission requirements against the practicality of diverting 17 year old Marines from combat.  Factors to consider may include, but are not limited to:  the tactical situation; manpower needs; danger to the service member; impact on unit cohesion; ability of the unit to exclude the Marine from taking direct part in hostilities; and any other relevant criterion.  Nothing shall be construed to limit the commander’s inherent authority and obligation to use all necessary means available and to take all appropriate actions for unit self-defense.  Regarding enemy child soldiers, age does NOT render them unlawful targets – they can be engaged in accordance with the rules of engagement and law of war.

Operational Chain of Command.  Upon deployment, commanders must be cognizant of the operational chain of command.  With few exceptions, deployed Marine units fall under the operational command of the Marine component of the combatant command in whose theater they are deployed.  For example, Marine units in the U.S. Central Command (USCENTCOM) Area of Responsibility fall under Marine Forces Central Command (MARCENT).  Most combatant commands have their own regulations, policies, and guidance on numerous issues, such as release authority on Freedom of Information Act (FOIA) requests, Law of War violation reporting and investigations, and media inquiries.  In addition, requests for Supplemental Rules of Engagement must be routed through the operational chain of command to the appropriate approval authority.  Guidance on a variety of issues is available in the combatant command’s operation orders and websites.  Combatant commands, their Marine components, Staff Judge Advocates, and websites are listed in Table IV-1, below.

	Combatant

Command
	Marine

Component
	Cognizant SJA
	Combatant Command Website

Unclassified / Classified

	Regional Commands

	CENTCOM
	MARCENT
	MARCENT SJA
	www.centcom.mil / www.centcom.smil.mil

	EUCOM
	MARFOREUR
	MARFOREUR SJA
	www.eucom.mil / www.eucom.smil.mil

	NORTHCOM
	MARFORNORTH
	MARFORRES SJA (dual-hatted)
	www.northcom.mil / www.northcom.smil.mil

	PACOM


	MARFORPAC
	MARFORPAC SJA
	www.pacom.mil /

www.pacom.smil.mil

	SOUTHCOM
	MARFORSOUTH
	MARFORSOUTH SJA
	www.southcom.mil / www.southcom.smil.mil

	Functional Commands

	JFCOM
	MARFORLANT
	MARFORLANT SJA
	www.jfcom.mil / www.jfcom.smil.mil

	SOCOM
	MCSOCOM DET ONE
	TBD
	www.socom.mil / www.socom.smil.mil

	STRATCOM
	MARFORSTRAT
	MARFORLANT SJA; pending change to MCCDC SJA
	www.stratcom.mil / www.stratcom.smil.mil

	TRANSCOM
	Not applicable
	
	www.transcom.mil / www.transcom.smil.mil


Table IV-1

     a.  Friendly Fire Investigations.  Under DOD Instruction 6055.7 Accident Investigation, Reporting, and Record Keeping, the combatant commander convenes a legal investigation on friendly fire incidents.  Service or other commanders may still convene a safety investigation into friendly fire incidents, in consultation with the combatant commander.  However, the combatant commander is the release authority for information in the legal investigation for media queries, Freedom of Information Act requests, and next of kin notifications.  Line of Duty Determinations should not be delayed because of the combatant commander’s friendly fire investigation.

Rules of Engagement and Rules for the Use of Force.

     a.  Rules of Engagement.  Prior to deployment, commanders should ensure that their units are trained in the Rules of Engagement (ROE), including the Standing ROE, which authorize self-defense against a hostile act or hostile intent, and potential Supplemental ROE for likely missions.  During operations, the commander must quickly determine whether Supplemental ROE are needed to accomplish the mission.  Supplemental ROE requests must be routed through the operational chain of command, which can be a time consuming process, especially if Secretary of Defense or Presidential approval is needed.  Usually the judge advocate, in coordination with the operations and intelligence officers, serves as the primary action officer for developing Supplemental ROE requests and for briefing the commander, staff and Marines on ROE.  Refer to Chairman of the Joint Chiefs of Staff Instruction (CJCSI) 3121.01A, Standing Rules of Engagement for U.S. Forces.  In its entirety, the document is classified SECRET and available at the SJA to CMC (JAO) classified homepage:  www.hqmc.usmc.smil.mil/JA/ JA_Home.htm (linked from HQMC’s homepage).

     b.  Rules for the Use of Force.  Rules for the Use of Force (RUF) apply in most domestic operations and in some security and law enforcement functions outside the U.S.  They ordinarily authorize the use of force, up to and including deadly force, in several situations beyond self-defense.  Commanders should ensure their units are trained in accordance with DOD Directive 5210.56, SECNAVINST 5500.29C, and MCO 5500.6F, which govern the use of deadly force and the carrying of firearms by DOD/DON personnel performing law enforcement, security duties, or personal protection.  For Rules on the Use of Force by DOD Personnel Providing Support to Law Enforcement Agencies Conducting Counterdrug Operations in the United States, refer to CJCSI 3121.02.  For Counterdrug Support Operations and Domestic Support Operations, refer also to Enclosures H and I of CJCSI 3121.01A, Standing Rules of Engagement for U.S. Forces.

Women in Combat.  The National Defense Authorization Act for Fiscal Year 1994 repealed the "combat exclusion law" and authorized the Secretary of Defense to change policy to assign women to any combat unit, vessel or platform.  The Secretary established DOD policy, the Direct Ground Combat Rule, on 13 January 1994 by memorandum.  The Rule is that "Service members are eligible to be assigned to all positions for which they are qualified, except that women shall be excluded from assignment to units below the brigade level whose primary mission is to engage in direct combat on the ground...Direct ground combat is engaging an enemy on the ground with individual or crew served weapons, while being exposed to hostile fire and to a high probability of direct physical contact with the hostile force's personnel."  Navy and Marine Corps policy is set forth in SECNAVINST 1300.12B, Assignment of Women, and MCO P13008R, Chapter 5 Women Marines Classification, Assignment, and Deployment Policy.
Weapons.  

     a.  Legal Review.  Weapons and ammunition must pass legal review before they can be used in operations pursuant to DOD Directive 5000.1, and SECNAVINST 5000.2B.  Weapons and ammunition issued through regular military procurement and supply channels automatically undergo legal review.  In contrast, there have been instances when units have obtained items without legal reviews, e.g., they bought items “off the shelf” or obtained them directly from vendors without going through Marine Corps Systems Command (MCSC).  Such items should not be used in operations until they have passed a legal review.  Requests for legal review should be submitted through the chain of command to the Navy Judge Advocate General (Code 10) via the SJA to CMC (JAO), Headquarters Marine Corps.  The legal review determines whether the item complies with the law of war principles of unnecessary suffering and distinction; whether any other domestic or international rule of law restricts its use; and whether it raises an arms control issue triggering an Arms Control Treaty Review under DOD Directive 2060.1, and SECNAVINST 5710.23C.

     b.  Landmine Policy and Law.  As of 27 February 2004, U.S. landmine policy is to eliminate all dumb landmines from the U.S. arsenal.  Until 2010, dumb anti-personnel landmines are stockpiled for use only in the Republic of Korea and dumb anti-vehicle landmines may be used outside of Korea only when authorized by the President.  After 2010, the U.S. will not employ any dumb landmines.  The policy will not impact the M692/731 Area Denial Anti-personnel Mine (ADAM, smart APL); M718/741 Remote Anti-armor Munition (RAAM, smart anti-vehicle); and CBU-78 “Gator” (air delivered, smart mixed).  The policy will impact the M15/19/21 anti-vehicle mines and M16/18 anti-personnel landmines (neither self-destructing nor self-deactivating).  The M18 claymore is still authorized when employed in a manner consistent with a self-destructing, self-deactivating (smart) mine (i.e., command detonated or trip wire not exceeding 72 hours while monitored and in proximity of emplacing unit).
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