IN THE KEYSTONE JUDICIAL CIRCUIT

U N I T E D  S T A T E S

           v.

Smith, Steven M.

123 45 6789

private

u.s. Marine Corps
))

)

)

)

)

)

)

)
GENERAL COURT-MARTIAL

MEMORANDUM OF PRETRIAL AGREEMENT

    I, Private Steven M. Smith, U.S. Marine Corps, the accused in a general court-martial, freely and voluntarily certify that:

1.  For good consideration and after consultation with my

defense counsel, I agree to enter a plea of GUILTY to the charge(s) and specification(s) listed below, provided that the sentence approved by the convening authority will not exceed the sentence agreed upon in the Maximum Sentence Limitation 1to this Agreement.

2.  I am satisfied with my defense counsel in all respects.

3.  I have been advised that this offer and Agreement cannot be

used against me in the determination of my guilt on any matters

arising from the charge(s) and specification(s) against me in this court-martial.

[**Paragraph 4 {E-1}**]
4.  I understand that for the purpose of this Agreement, the sentence is considered to be in these four parts: (1) punitive  discharge; (2) period of confinement; (3) amount of forfeiture;  and, (4) any other lawful punishment (such as hard labor without confinement, restriction, reprimand, or fine).

[**Paragraph 4 {E-2 and above}**]
4.  I understand that for the purpose of this Agreement, the  sentence is considered to be in these five parts: (1) punitive  discharge; (2) period of confinement; (3) amount of forfeiture;  (4) reduction in rate or grade; and, (5) any other lawful  punishment (such as hard labor without confinement, restriction, reprimand, or fine).

5.  Should the court-martial adjudge a sentence which is less, or a part thereof which is less, than that set forth and approved in the Maximum Sentence Limitation to this Agreement, then the convening authority may only approve the lesser sentence.

6.  My defense counsel has fully advised me of the meaning and

effect of the following UCMJ provisions:  Article 57, Effective

dates of sentences; Article 58a, Automatic reduction; and,

Article 58b, Automatic forfeitures; and, JAGMAN section 0152c,

Automatic reduction of enlisted accused.  I also understand that

if the adjudged sentence is subject to any of these provisions,

this Agreement will have no effect on the application of those

provisions on the adjudged sentence, unless the effect is

specifically indicated in the Maximum Sentence Limitation to

this Agreement.

7.  My defense counsel has fully advised me of the meaning and

effect of my guilty plea, and its attendant effects and

consequences, including the possibility that I may be processed

for an administrative discharge even if part or all of the

sentence, including a punitive discharge, is suspended or

disapproved pursuant to this Agreement, and that, depending on

the circumstances, such discharge may be characterized as other

than honorable.

8.  I understand that if my guilty plea does not remain in

effect for any reason through the announcement of the sentence,

then the convening authority may withdraw from this Agreement.

9.  I understand that I may ask permission to withdraw my guilty

plea at any time before sentence is announced, and that the

military judge may permit me to do so.

[**{Pleas w/o exceptions and substitutions}**]
10.  I will plead as follows:

CHARGE 

Charge  :

Spec  :


Violation of Article, *** UCMJ

Language of Specification

PLEA
GUILTY

GUILTY

[**{Pleas w/exceptions and substitutions}**]
10.  I will plead as follows:

Spec  :


Spec  :

Spec  :

Chg  :


Spec  :
Unauthorized absence terminated by apprehension.

Between 22 Jun 95 and 29 Jun 95, at an unknown location, wrongfully use cocaine.

Steal a vehicle of a value in excess of $100.00, military property, the property of the US Government.

Violation of Article 123a

Uttering a check w/o sufficient funds
Guilty, except for the words “terminated by apprehension”; of the excepted words, Not Guilty; of the Specification as excepted, Guilty

Guilty, except for the words “an unknown location” substituting therefore the words “Oceanside, California”; of the excepted words, Not Guilty; of the substituted words, Guilty; of the Specification as excepted and substituted, Guilty.

Guilty, except for the word “steal” substituting therefor the words “wrongfully appropriate” and further excepting the words “military property, the property of the US Government”; of the excepted words, Not Guilty; of the substituted words, Guilty; of the Specification as excepted and substituted, Guilty.

Not Guilty, but Guilty of a violation of Article 134

Not Guilty, but Guilty of the LIO of dishonorable failure to pay a debt.

11.  I agree to request trial by military judge alone, and waive my right to a trial by members.

[OR]
11.  This Agreement does not require me to request trial by military judge alone.  However, I agree to make my written forum selection by DD Month YYYY.

12.  Alternate Provisions:  None. [or number accordingly]

[**Article 32 Waiver as part of agreement**]
    I agree to unconditionally waive my right to an Article 32,  UCMJ, Pretrial Investigation.  I understand that I have an  absolute right to have an investigating officer at such a hearing determine whether probable cause exists to believe that I committed [the offense/any of these offenses], and to make a  recommendation to the convening authority as to the proper forum 

for the disposition of this case. 

[**Article 32 Waiver regardless of agreement**]
    I agree to unconditionally waive my right to an Article 32,  UCMJ, Pretrial Investigation.  I understand that I have an  absolute right to have an investigating officer at such a hearing determine whether probable cause exists to believe that I  committed [the offense/any of these offenses], and to make a  recommendation to the convening authority as to the proper forum 

for the disposition of this case.  Even if the general court-martial convening authority refuses to accept this Agreement, I understand that the charge(s) and specification(s)  may be referred to trial by general court-martial without an Article 32, UCMJ, Pretrial Investigation being held.

[**Withdraw language to which accused pled Not Guilty**]
    In return for my plea(s) of guilty, and following the military judge's acceptance of my plea(s) as set forth in paragraph 10, the convening authority agrees to withdraw the language to which I have pled Not Guilty.  Upon announcement of the sentence by the military judge, the withdrawn language will be dismissed with/without prejudice by the convening  authority. 

[**Withdraw charges/specifications to which the accused pled Not Guilty**]
    In return for my plea(s) of guilty, and following the  military judge's acceptance of my plea(s) as set forth in  paragraph 10, the convening authority agrees to withdraw the  charge(s) and specification(s) to which I have pled Not Guilty.  Upon announcement of the sentence by the military judge, the  withdrawn charge(s) and specification(s) will be dismissed  with/without prejudice by the convening authority. 

[**Withdraw greater offense after acceptance of LIO(s)**]
    In return for my plea(s) of guilty, and following the military judge's acceptance of my plea(s) to the lesser included offenses as set forth in paragraph 10, the convening authority agrees to withdraw the greater offenses to which I have pled Not Guilty.  Upon announcement of the sentence by the military judge, the withdrawn offenses will be dismissed with/without prejudice by the convening authority.

[**Waive Administrative Discharge Board**]
    I agree to waive any administrative discharge board which  includes any charge(s) and specification(s) which is/are the  subject of this Agreement and understand any administrative  discharge will be characterized in accordance with service  regulations.  This provision originated with me and my defense  counsel and is offered as an inducement to obtain this Agreement.

[**RESTITUTION:  Select from one of the following 4 paragraphs**]
[**1.  Has means to make restitution prior to date of trial**]
    I agree to make restitution by [cashiers check/money order] in the amount of $500.00, made payable to Lance Corporal I. M.  Victim, the economic victim of my misconduct, as an inducement  for the acceptance of this Agreement.  I expressly represent that I have the economic means to make restitution.  The [cashiers check/money order] will be delivered to the trial counsel prior to the date of trial.

[OR]
[**2.  Will have means to make restitution prior to date of trial**]
    I agree to make restitution by [cashiers check/money order]  in the amount of $500.00, made payable to Lance Corporal I. M.  Victim, the economic victim of my misconduct, as an inducement  for the acceptance of this Agreement.  I expressly represent that I will have the economic means to make restitution prior to the date of trial.  The [cashiers check/money order] will be  delivered to the trial counsel prior to the date of trial. 

[OR]
[**3.  Will have means to make restitution prior to a certain date**]
    I agree to make restitution by [cashiers check/money order] in the amount of $500.00, made payable to Lance Corporal I. M.   Victim, the economic victim of my misconduct, as an inducement  for the acceptance of this Agreement.  I expressly represent that I will have the economic means to make restitution by DD Month YYYY.  The [cashiers check/money order] will be delivered to the trial counsel on that date. 

[OR]
[**4.  Make restitution in installments**]
    I agree to make restitution in the amount of $2,500.00, to Lance Corporal I. M. Victim, the economic victim of my  misconduct, as an inducement for the acceptance of this  Agreement.  I expressly represent that I will have the economic means to make full restitution, and will provide the trial  counsel with a [cashiers check/money order] made payable to Lance Corporal Victim, no later than the second working day following  the payday on the 1st and 15th of each month, in the amount of  $500.00.  These partial payments will begin on DD Month YYYY and will be completed by DD Month YYYY.  Failure to make any of the  partial payments constitutes a violation of this Agreement.

[**Testify W/Grant of Immunity in another case**]
    If provided a grant of testimonial immunity, I agree to  testify truthfully if called as a witness in the case of United  States v.            .  I further agree to fully and truthfully  cooperate in the court-martial process, to include interviews  with appropriate law enforcement authorities and counsel involved in the case, as well as any other reasonable request made of me.

[**Testify W/O Grant of Immunity in another case**]
    I agree to testify truthfully if called as a witness in the  case of United States v.            , without the need for a  grant of immunity.  I further agree to fully and truthfully  cooperate in the court-martial process, to include interviews  with appropriate law enforcement authorities and counsel involved in the case, as well as any other reasonable request made of me.

[**Stipulation of Fact**]
    As an inducement for the acceptance of this Agreement, I  offer to enter into the Stipulation of Fact contained in Appendix I.  I agree that the facts contained therein are true and that  these facts cannot be contradicted by either side.  I also agree not to object to the Stipulation of Fact on any evidentiary basis.  I further understand that this Stipulation of Fact may be used by government [during the providency inquiry/on the merits] 

and/or during the presentencing proceeding.

[**Witness Considerations**]
    I intend to request the presence of ________________ [as a  witness/as witnesses] at my court-martial.  As an inducement for the acceptance of this Agreement, I will not request any other witnesses.  This provision has not interfered with my selection  of witnesses or in presenting a [defense/case in extenuation and mitigation], but rather is a written record of my desires to be  offered as an inducement to the convening authority.  As an inducement for the acceptance of this Agreement, I will not  request the presence of any witness.  This provision does not  interfere with my ability to present an effective [defense/case  in extenuation and mitigation].  I intend to use alternative  means to present this material.

[**Trial Consideration**]
    I am prepared to go to trial, and offer as an inducement to the convening authority for acceptance of this Agreement, to go to trial no later than _______.

[**Motion Consideration**]
    As an inducement for the acceptance of this Agreement, I  agree not to raise a motion pursuant to R.C.M. _____ to  ____________.

13.  For the purpose of this Agreement, misconduct is defined as

any act or omission I commit in violation of the UCMJ.  Any

misconduct committed by me is considered a violation of this

agreement.

14.  All the provisions of this Agreement are material.

     a.  If I violate any provision before trial, the convening

authority may withdraw from this Agreement.

     b.  If I violate any provision between the date of trial

and completion of my sentence, including suspension periods, I

may lose the benefit of any disapproval or suspension provision

contained in the Maximum Sentence Limitation to this Agreement.

15.  This Agreement constitutes all the conditions and

understandings of both the Government and myself regarding the

pleas and sentence limitations in this case.

16.  The maximum sentence to be approved by the convening

authority is contained in the Maximum Sentence Limitation to

this Agreement.

Accused:

  ________________________
Date:  __________




  Steven M. Smith



  Private




  U.S. Marine Corps

Defense Counsel: _______________________
Date:  __________




  JOHN T. SMITH




  Captain




  U.S. Marine Corps (Reserve)

The foregoing pretrial agreement is approved.




  _________________________
Date:  __________




  J. M. FRANKLIN




  Major General




  U.S. Marine Corps




  Commanding
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MAXIMUM SENTENCE

LIMITATION

TO THE PRETRIAL

AGREEMENT

[**PARAGRAPH 1. Select from the below 6 Paragraphs**]
1.  Punitive Discharge:  As adjudged.

[OR]
1.  Punitive Discharge:  As adjudged, however, if a dishonorable discharge is adjudged, the convening authority agrees to approve only a bad conduct discharge.

[OR]
1.  Punitive Discharge:  As adjudged, however, if a punitive  discharge is adjudged, it will be suspended for a period of twelve months from the date of the convening authority's action, at which time, unless sooner vacated, the suspended punitive  discharge will be remitted without further action.

[OR]
1.  Punitive Discharge:  As adjudged, however, if a punitive discharge is adjudged, it will be suspended until the accused's end of obligated service, at which time, unless sooner vacated, the suspended punitive discharge will be remitted without further action.

[OR]
1.  Punitive Discharge:  If adjudged, any punitive discharge will be disapproved.

[OR]
1.  Punitive Discharge:  As adjudged, however, if the accused voluntarily waives his right to an administrative separation proceeding, the punitive discharge will be suspended until the administrative separation process is completed and the accused has received his DD 214, at which time, unless sooner vacated, the suspended punitive discharge will be remitted without 

further action.  This provision originated with me and my defense counsel and I offer this provision with the full understanding of the consequences of waiving such a board and is offered as an inducement to obtain this Agreement.

[**PARAGRAPH 2:  Select from the following 3 paragraphs**]
2.  Confinement:  As adjudged.

[OR]
2.  Confinement:  If adjudged, any confinement will be disapproved.

[OR]
2.  Confinement:  As adjudged; however, if a punitive discharge is adjudged, all confinement in excess of ___ months/years will be suspended for the period of confinement served plus twelve months thereafter, at which time, unless sooner vacated, the suspended portion will be remitted without further action.

[**Forfeitures:  Without limitation on Automatic Forfeitures.  Select from the following 5 paragraphs**]
3.  Forfeitures:  As adjudged.

[OR]
3.  Forfeitures:  As adjudged, however all adjudged forfeitures will be suspended for twelve months from the date of the convening authority's action, at which time, unless sooner vacated, the suspended forfeitures will be remitted without further action.

[OR]
3.  Forfeitures:  As adjudged, however adjudged forfeitures in excess of $_____ pay per month for _____ months will be suspended for ______ months from the date of the convening authority's action, at which time, unless sooner vacated, the suspended forfeitures will be remitted without further action. 

[OR]
3.  Forfeitures:  As adjudged, however all adjudged forfeitures in excess of $_____ pay per month for _____ months will be disapproved.

[OR]
3.  Forfeitures:  If adjudged, any adjudged forfeitures will be disapproved

[**Forfeitures:  With limitations on Automatic Forfeitures.  Select from the Following 5 Paragraphs**]
3.  Forfeitures:

    a.  Adjudged Forfeitures:  As adjudged.

[OR]
    a.  Adjudged Forfeitures:  As adjudged, however all adjudged forfeitures will be suspended for twelve months from the date of the convening authority's action, at which time, unless sooner vacated, the suspended forfeitures will be remitted without further action.

[OR]
    a.  Adjudged Forfeitures:  As adjudged, however adjudged forfeitures in excess of $_____ pay per month for _____ months will be suspended for ______ months from the date of the convening authority's action, at which time, unless sooner vacated, the suspended forfeitures will be remitted without further action. 

[OR]
    a.  Adjudged Forfeitures:  As adjudged, however all adjudged forfeitures in excess of $_____ pay per month for _____ months will be disapproved.

[OR]
    a.  Adjudged Forfeitures:  If adjudged, any adjudged forfeitures will be disapproved.

[OR]
    a.  Adjudged Forfeitures:  As adjudged, however all adjudged forfeitures will be suspended for twelve months from the date of the convening authority's action, at which time, unless sooner vacated, all suspended adjudged forfeitures will be remitted without further action.  This Agreement constitutes the accused's request for, and the convening authority's approval of, deferment of all adjudged forfeitures which are to be suspended pursuant to the terms of this Agreement and would otherwise become effective under Article 57(a)(1), UCMJ.  The period of deferment will run from the date adjudged forfeitures would otherwise become effective until the date of the convening authority's action.

[**Paragrpah 3b:  Automatic Forfeitures Provisions: Select from the following 2 paragraphs**]
    b.  Automatic Forfeitures:  Automatic forfeitures will be deferred.  This Agreement constitutes the accused's request for, and the convening authority's approval of, deferment of automatic forfeitures pursuant to Article 58b(a)(1), UCMJ.  The period of deferment will run from the date automatic forfeitures would otherwise become effective under Article 58b(a)(1), UCMJ, until the date the convening authority acts on the Sentence.  Further, this Agreement constitutes the accused's request for, and the convening authority's approval of, waiver of automatic forfeitures.  The period of waiver will run from the date the convening authority takes action on the sentence for six months. The waived forfeitures shall be paid to __________, who is my dependent.

[OR]
    b.  Automatic Forfeitures:  Automatic forfeitures will be deferred provided the accused establishes and maintains a dependent's allotment in the amount of $_____ pay per month during the entire period of deferment.  This Agreement constitutes the accused's request for, and the convening 

authority's approval of, deferment of automatic forfeitures pursuant to Article 58b(a)(1), UCMJ.  The period of deferment will run from the date the automatic forfeitures would otherwise become effective under Article 58b(a)(1), UCMJ, until the date the convening authority acts on the sentence.  Further, this Agreement constitutes the accused's request for, and the convening authority's approval of, waiver of automatic forfeitures.  The period of waiver will run from the date the convening authority takes action on the sentence until six months thereafter.  The waived forfeitures shall be paid to ______________, who is my dependent.

[**Reduction:  Without Limitations on Automatic Reduction: Select from the following 4 paragraphs**]
4.  Reduction:  As adjudged; however, any adjudged reduction will be suspended for twelve months from the date of the convening authority's action, at which time, unless sooner vacated, the suspended reduction will be remitted without further action.  This Agreement constitutes the accused's request for, and the convening authority's approval of, deferment of that adjudged reduction which is to be suspended pursuant to the terms of this Agreement and would otherwise become effective under Article 57(a)(1), UCMJ.  The period of deferment will run from the date the adjudged reduction would otherwise become effective until the date of the convening authority's action.

[OR]
4.  Reduction:  As adjudged; however, adjudged reduction in pay grade below E-__ will be suspended for _____ months from the date of the convening authority's action, at which time, unless sooner vacated, the suspended reduction will be remitted without further action.  This Agreement constitutes the accused's request for, and the convening authority's approval of, deferment of that adjudged reduction which is to be suspended pursuant to the terms of this Agreement and would otherwise become effective under Article 57(a)(1), UCMJ.  The period of deferment will run from the date adjudged reduction would otherwise become effective until the date of the convening authority's action.

[OR]
4.  Reduction:  As adjudged, however, any adjudged reduction below the pay grade of E-___ will be disapproved.

[OR]
4.  Reduction:  If adjudged, any adjudged reduction will be disapproved.

[**Reduction:  With Limitations on Automatic Reduction**]
4.  Reduction:

    a.  Adjudged Reduction:  As adjudged; however, any adjudged reduction will be suspended for twelve months from the date of the convening authority's action, at which time, unless sooner vacated, the suspended reduction will be remitted without further action.  This Agreement constitutes the accused's request for, and the convening authority's approval of, deferment of that adjudged reduction which is to be suspended pursuant to the terms of this Agreement and would otherwise become effective under Article 57(a)(1), UCMJ.  The period of deferment will run from the date the adjudged reduction would otherwise become effective until the date of the convening authority's action.

    b.  Automatic Reduction:  The automatic reduction in pay grade will be suspended for twelve months from the date of the convening authority's action, at which time, unless sooner vacated, the suspended automatic reduction will be remitted without further action.

[OR]
    b.  Automatic Reduction:  The automatic reduction in pay grade will be remitted.

[**Other Lawful Punishments:  Select from the following 4 paragraphs**]
5.  Other lawful punishments:  As adjudged; however, any fine will be suspended for twelve months from the date of the convening authority's action, at which time, unless sooner vacated, the suspended fine will be remitted without further action.  This Agreement constitutes the accused's request for, and the convening authority's approval of, deferment of the fine which is to be suspended pursuant to the terms of this Agreement 

and would otherwise become effective under Article 57(a)(1), UCMJ.  The period of deferment will run from the date the fine would otherwise become effective until the date of the convening authority's action.  I understand that any fine enforcement provision requiring me to serve additional confinement, should the fine become due and payable, and if the fine is not paid, is separate and apart from any suspension of the amount of adjudged 

confinement.  Any other lawful punishment may be approved as adjudged.

[OR]
5.  Other lawful punishments:  As adjudged; however, any fine in excess of $____ will be suspended for ____ months from the date of the convening authority's action, at which time, unless sooner vacated, the suspended portion of the fine will be remitted without further action.  This Agreement constitutes the accused's request for, and the convening authority's approval of, deferment of that portion of the fine which is to be suspended pursuant to the terms of this Agreement and would otherwise become effective under Article 57(a)(1), UCMJ.  The period of deferment will run from the date the fine would otherwise become effective until the date of the convening authority's action.

[OR]
5.  Other lawful punishments:  As adjudged, however, any fine in excess of $____ will be disapproved.  Any other lawful punishment may be approved as adjudged.

[OR]
5.  Other lawful punishments:  If adjudged, any fine will be disapproved.  Any other lawful punishment may be approved as adjudged.

[OR]
5.  Other lawful punishments:  If adjudged, any other lawful punishment will be disapproved.


This Agreement constitutes my request for, and the convening

authority's approval of, deferment of all confinement suspended

pursuant to the terms of this Agreement.  The period of

deferment will run from the date of trial until the date the

convening authority acts on the sentence.

Accused:

  ________________________
Date:  __________




  Steven M. Smith



  Private




  U.S. Marine Corps

Defense Counsel: _______________________ 
Date:  __________

 


  JOHN T. SMITH




  Captain




  U.S. Marine Corps (Reserve)

The foregoing pretrial agreement is approved.




  _________________________
Date:  __________




  J. M. FRANKLIN




  Major General




  U.S. Marine Corps




  Commanding

