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Subj:  ADMINISTRATIVE SEPARATION OF MARINES FOLLOWING A COURT-

       MARTIAL

1.  Purpose.  The purpose of this paper is to provide information regarding the administrative separation of Marines following a court-martial.

2.  Background.  Occasionally, a commander may desire to initiate administrative separation processing of a Marine following a court-martial.  These special situations often generate confusion on the part of commanders, legal officers, and judge advocates.  The topic is discussed below.  

3.  Discussion  

    a.  A Marine may be administratively separated while pending convening authority’s action on a court-martial sentence.  The statutory and regulatory provisions governing administrative discharges
 are separate from (and not necessarily coordinated with) the authorities governing review of courts-martial.
  Accordingly, administrative separation is a distinct process that operates independently of the court-martial review process. It is therefore possible for a person who has been sentenced by a court martial to be discharged administratively while pending action on the findings and/or sentence of a court-martial.
  This is true whether or not a punitive discharge was adjudged by the court-martial.

    b.  Administrative discharge does not restrict the power of the convening authority to act on the findings and sentence in these cases.  The findings and sentence of a court-martial are not impaired by intervening administrative separation of the accused.
  Once court-martial jurisdiction attaches over a person, it continues throughout the trial and appellate process, and for purposes of punishment.
  Thus, the convening authority 
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may lawfully act on the findings and sentence, despite the fact that the accused has been administratively discharged, issued a DD Form 214, and received a final accounting of pay.

    c.  An intervening administrative discharge has the effect of remitting an unexecuted punitive discharge.
  As a result, the punitive discharge cannot be executed, but the remission of the punitive discharge does not affect the power of the convening authority or appellate tribunals to act on the findings and sentence.

    d.  Additionally, paragraph 1004.4c, MARCORSEPMAN, provides, “When separation is based solely upon a serious offense or serious offenses (including a violation of Article 112a, UCMJ) which resulted in a conviction by a special or general court-martial that did not adjudge a punitive discharge, and the general court martial convening authority (GCMCA) recommends a characterization of service as under other than honorable conditions under the guidance in sections 1 and 2 of chapter 6, separation and characterization must be approved by the Secretary of the Navy on a case-by-case bases.”

    e.  Paragraph 1004.4c, MARCORSEPMAN, further provides:  “For the purpose of this paragraph, summary courts-martial, nonjudicial punishments, and other misconduct considered at a special or general court-martial do not, thereby, become part of the serious offense(s) resulting in conviction.  Referral to the Secretary is not required when the Marine is notified of processing based upon misconduct in addition to the serious offense(s) of which convicted at special or general court-martial, when the additional misconduct would form the basis, in whole or in part, for an other than honorable characterization of service.” 

� See, e.g., title 10, U.S. Code, sections 1161-117; DoDD 1332.14, dated 21 December 1993; Marine Corps Separation and Retirement Manual (MARCORSEPSMAN).


� See, e.g., title 10, U.S. Code, sections 859-876b.


� Steele v. Van Riper, 50 M.J. 89 (C.A.A.F. 1999).


� Id.


� United States v. Speller, 8 U.S.C.M.A. 363, 368, 24 C.M.R. 173, 178 (1957).


� See, R.C.M. 202, MCM (2000 ed.)


� Steele at 92.


� Id.





2
2

