MILITARY COMMISSIONS

On 13 Nov 2001, the President authorized prosecution of terrorists by military commission.  The Military Order has led to much speculation and some confusion regarding this rarely used military tribunal.  While the applicable procedures and composition of the commission are being developed, the discussions are sensitive and cannot be disseminated at this time.  This article provides essential background information regarding military commissions and highlights salient aspects of the current Military Order.

Key Points concerning Military Commissions: 

· Federal law authorizes the use of military commissions. 

· The Supreme Court has upheld use of military commissions. 

· Military commissions were used during the Mexican-American War, the Indian Wars, the Civil War, and World War II.  (A little-known fact is that military commissions tried and convicted many of the suspects in the conspiracy and assassination of President Abraham Lincoln.) 

· Military commissions provide important security advantages regarding the use of classified evidence in prosecutions.

Key Points concerning the current Military Order: 

· Targets individuals who are believed to be members of al-Qaida, or other individuals who plan, engage in, or assist in terrorist activities against the United States or its interests, or those who knowingly harbor such individuals.  

· Provides that only Non-United States citizens will be tried by military commission - - note that in the past American citizens have been subject to trial by military commission.

· Individuals captured by the military or by civilian law enforcement may be tried by military commission,

· Military commissions may be established beyond the borders of the United States.

· Military commissions will adequately protect the fundamental rights of accused persons, although the safeguards will not necessarily be equal to those provide in United States courts,

· Defendants are entitled to counsel and will not be convicted by less than a two-thirds vote of the commission.

