“Time of War” and the Uniform Code of Military Justice

When the nation enters a “Time of War,” special provisions of the Uniform Code of Military Justice (UCMJ) come into effect.  These provisions are specifically designed to enhance the commander’s ability to ensure order and discipline.  

A “Time of War,” for UCMJ purposes, can exist without a Congressional declaration of war.  For example, at the outset of the Korean War, which was conducted without a Congressional declaration of war, the President declared for UCMJ purposes that a “Time of War” existed.  There was no such UCMJ specific declaration during the Vietnam War, nor was there a formal declaration of war, and as a result, the military courts of appeals heard numerous appeals regarding war-related offenses.  In response, the military courts of appeal developed a set of standards to determine if a UCMJ “time of war” exists.  

Since 11 September there has been neither a declaration of war from Congress, nor a special finding by the President that UCMJ “Time of War” exists.

A “Time of War” determination effects the UCMJ in several ways.  For example, certain offenses can only occur during time of war (e.g. the offenses of improper use of a countersign, misconduct as a prisoner, and spying
).  Other offenses against military authority are strengthened to enhance the military commander’s ability to maintain order and discipline in wartime.  For example, death becomes the maximum punishment for desertion, assaulting or willfully disobeying a superior commissioned officer, and misbehavior of a sentinel.  Increased sentences are also allowed for malingering, drug offenses, and self-injury without intent to avoid service.   

Another effect of a “Time of War” determination, the statute of limitations, that is, the time limit after which an offense may not be punished, is also modified for several offenses.  For example, for the offenses of unauthorized absence and missing movement, the time limit does not begin to run until the time of war has concluded.  Another example is that the statute of limitation, rather than being tolled, is extended in length for frauds committed against the government and other offenses that are “detrimental to the prosecution of the war . . . .”  

� Spying is not the same thing as “espionage.”  Espionage can only occur in peacetime.





