Reviving the Creative Spark: The Mission Tactics of Legal Assistance


A popular Marine Corps recruiting poster depicts the Trojan Horse of Greek mythology with the caption: “Superior Thinking has Always Overwhelmed Superior Force.”  Historically, superior weaponry and creative soldiering have often triumphed over greater numbers.  To this end, the 21st century Marine Corps champions maneuver warfare, a combat philosophy “of a bold will, intellect, initiative, and ruthless opportunism,” of striking the enemy quickly where he is most vulnerable (MCDP-1).  Maneuver warfare in practice requires mission tactics, whereby a subordinate leader, guided by sound judgment, initiates action to execute the commander’s intent, often making bold, unconventional decisions (MCDP-1).  The combat officer learns that battle is fluid, stressful, and unpredictable, and that there is no “right” solution to countering given hostilities.  Frequently, the combat officer’s best weapon is imagination. 


Like the combat officer, the legal assistance officer (LAO) often finds himself in situations that reward creativity and opportunism.  Yet, in education and practice, the “mission tactics” of legal assistance (LA) 

get little shrift.  Resources--including the LAO’s imagination--go untapped, problems remain unsolved, and costly litigation ensues.  Largely, these unproductive outcomes are not the individual LAO’s fault but result from a mental straitjacket cementing nonexistent or imagined limitations, fitted in accession legal education, further tailored during continuing education, and completed in practice.  This obstacle must be overcome if LA is to reach its potential as a solution unto itself rather than a stopgap before civilian legal representation.  Therefore, the greatest challenge facing legal assistance is creating a professional culture that looks for creative and, more importantly, effective solutions to client problems.


The LAO’s need for creative problem-solving skills stems, in part, from LA’s regulatory boundaries.  Quality is the driving force behind the Navy-Marine Corps Legal Assistance Program (NMCLAP) (NMCLAP 1-1.b).  Attorneys unable to provide quality services must refer clients elsewhere (NMCLAP 7-1.b(2)).  Sometimes, the LAO—-whether because the issue is obscure, prohibited by regulations, or outside the LAO’s competence-—truly cannot provide quality services, and the civilian attorney referral is 

appropriate.  In other situations, like those involving 

Servicemembers’ Civil Relief Act (SCRA) or DOD-directed interim support, where the LAO is the ultimate authority, quality is assured.  Between those extremes lies a sprawling frontier, conquest of which is limited only by the individual LAO’s boldness and imagination.  In this pristine hinterland, glimpsed daily by the LAO in the form of “unusual,” but not uncommon, client crises, the LAO’s role is less that of an attorney than that of a problem-solver.  As the LAO’s actual legal channels for resolving problems are limited here, the LAO must turn to creative and unconventional methods.  A creative solution is not one that is different for difference’s sake, but one that orients on the essential problem presented and makes use of all tools available, typical or not.  As with infantry mission tactics, the creative problem-solver focuses sharply on the client’s problem, brainstorms solutions, and then quickly executes without navigating the labyrinth of rote, default solutions. 


The LAO has a client, not a question presented, and the LAO must orient on that client.  She must see through the tangled brush of facts, statutes, and regulations to the essential question: what does this client want?  Statutes like SCRA, UDAP, and FDCPA are but arrows in the 

LAO’s quiver, not ends in themselves; the LAO need not resort to them out of the gate.  Just as Trial Counsel needn’t blindly follow the convening authority’s wishes without question, and Defense Counsel needn’t accept every deal offered, the LAO needn’t try to pigeonhole every situation within a limited canon of federal law or military regulations and then draft a letter.  In every case, personal energy and ingenuity separate the adequate from the exceptional.


Unfortunately, many judge advocates (JAs) view LA as little more than a temporary inconvenience or a stepping-stone to a litigation billet.  They point to the rote and repetitive nature of LA; the wide range of state law issues encountered, most of which are unfamiliar; and the inability to bring most cases to conclusion as examples of LA’s frustrating and ineffective nature, compared to the more result-oriented, better taught and understood, and glamorous world of trial and defense.  The litigator shines by his or her legal knowledge and dynamic presence before the military judge and members; the LAO, in contrast, is just a civilian attorney referral service.  This attitude is parasitic to young JAs who enter the service fed on a

steady diet of “JAG” and “A Few Good Men.”  The “stepping 

stone” mentality is a self-fulfilling prophecy: the LAO, trained to believe that the job stops at writing letters, feels less inclined to pursue representation past the second threatening letter.  He is reluctant to seek resolution aggressively or creatively because he views that as overstepping LA’s bounds.

The structure and curriculum of accession legal training reinforces the primacy of military justice (MJ) vis-à-vis LA.  Of 325 total class hours, Naval Justice School (NJS) devotes 35 hours (or 11% total time) to LA and 39 hours (12%) to administrative law (AL), compared to 177 hours (55%) for MJ.  Of LA’s 35 hours, only 7 (20% LA time) are spent in client counseling; likewise, of AL’s 39 hours, only 7 (18% AL time) are spent in actual administrative board simulation.  In contrast, the accession legal student spends 84.5 of MJ’s 177 hours—-or 48% MJ time—-in simulated litigation-related activities, such as negotiations, convening authority conferences, NITA, evidence introduction, and mock trial. (See NJS BLC 04030 Schedule).  The accession legal student spends, overall, little time studying LA topics, and little of that time doing tasks of an actual, practicing LAO.  

Additionally, the NJS curriculum is geared more 

towards archetypes and paradigms, rather than the everyday client with her unique problem.  Students conduct mock client interviews and participate in a Client Counseling Competition, where instructors evaluate a student’s demeanor towards and legal analysis of a simulated client’s problem.  Covering at most 7 hours, these are the only opportunities at NJS for the student to experience LA as he would in practice.  Students play clients, and the scenarios are pre-determined and supposed to be “typical”; i.e., SCRA, TILA, FDCPA, etc.  In a period of 10 minutes, the student must spot the legal issue, with limited background information from a client intake form, and advise the client in a courteous “bedside manner.”  (See Interview with LT V. Hopgood, JAGC, USN, 20040622).  While this arrangement is useful in honing demeanor and reinforcing basic statutory knowledge, it is not necessarily a good indicator of success in practice, where the client’s problem is never “typical” and spotting the issue does not actually solve the problem.  No attorney is expected to have an immediate answer: a promise to research the issue and contact the client with results is infinitely better than an incorrect swift response.





The mental shackle grows with continuing legal 

education (CLE).  I attended TJAGSA’s Legal Assistance Course in November 2003 and the NJS Consumer & Family Law Course in March 2004, noting 3 problems.  First, they emphasized issues of questionable relevance, such as international child custody jurisdiction, divorce taxation, and immigration, which, while interesting, do not appear often enough in practice to justify such disproportionate time commitments.  Second, they reiterated basic material (SCRA, TILA, FDCPA, etc.) in lecture when they could have explored those issues in more relevant role-playing form or even relegated them to reading assignments.  Third, and most important, they gave unnervingly short shrift to important practical issues, such as negotiation skills, attorney-client interaction, role of the Armed Forces Disciplinary Control Board (AFDCB), persuasive writing, and—-above all-—finding creative solutions to client problems.


Nonetheless, 3 exceptional presentations come to mind.  In “Revealing the Bottom Line: A Practical Guide for Teaching Consumer Law to the Fleet,” LT Brian Weinthal, JAGC, USN explored preventative law programs, using NLSO Great Lakes as a model.  In “Thinking Outside the Box,” LT Weinthal outlined creative ways to effectively solve 

consumer law problems by, among other things, locating influential veterans in authority positions and using the media.  In “Negotiation Skills for the Legal Assistance Attorney,” COL Mark Sullivan, USA (Ret.) stressed the importance of knowing one’s own and the opponent’s position, how to use leverage, how to concede, and how to use time advantageously.  Each presentation, and related exercises, could easily have been expanded to fill one week of CLE, yet each received only one hour. CLE time structure and substantive emphasis must be reevaluated.


Practice reaps what was sown in accession and continuing legal education, as the “stepping stone” mentality is crystallized.  Some JAs choose LA solely for the client interaction, useful in building “people skills” for a later litigation billet.  Even in ambitious offices, the “second letter problem” occurs.  The LAO, taught to believe that her services cease at the second letter (at which point she must refer civilian counsel), fears exacerbating the client’s problem, pushing it out of her competence, and having to dump the worsened problem in client and civilian counsel’s lap.  The LA, afraid of such consequences of aggressive representation, becomes timid, 

and, indeed, stops at the second letter.  The LAO might as 

well have referred civilian counsel at the start.  The self-fulfilling prophecy comes full circle: LA becomes a civilian attorney referral service. 


Building a creative, effective professional culture for LA must begin at the accession education level.  New Marine Corps lieutenants attend The Basic School (TBS), where the 6-month Basic Officer Course splits time 60/40 between classroom education and field and practical exercises applying skills learned in lecture.  Similarly, accession legal training should split time evenly between studying statutes, cases, and regulations, and applying them realistically by addressing typical and unusual scenarios, face-to-face with a mock client.  Ideally--for even more quality time—-the student can learn statutes, cases, and regulations in reading assignments, freeing more class time for mock client interaction.  Additionally, accession legal training should contain a basic writing package of documents commonly encountered in LA, including a nonsupport complaint, SCRA letter, AFDCB complaint, and letter to a credit reporting agency.

Furthermore, mock interviews and the Client Counseling Competition must shift from rote to unpredictable.  While good for honing “bedside manner,” the present arrangement 

is less effective in readying the young attorney for meeting the unusual dilemmas of real clients.  Instead of predetermined scenarios, role-playing students should prepare, within prescribed limits, their own client problems for the competitor to address.  Performance should depend on both “bedside manner” and, more importantly, creative and effective solutions or, at least, the student’s professional maturity to request time to research an answer.  Presently, mock interviews and the competition are a promising start, but, as with CLE, time structure and substantive emphasis can be improved.  


The emphasis on dynamic problem-solving must continue through CLE.  CLE must accomplish 2 things.  First, it must apprise the LAO of recent changes in the law and of commonly encountered problems.  Second, it must be a forum to hone fundamentals of client interaction and creative problem-solving that cannot be fully explored in accession level education because of time constraints.  CLE must be a crash-course in basics; it must jettison the obscure and the purely academic.  It must split time between exploring the substance of, and then solving, commonplace client issues.  Drafting separation agreements and stopping 

automobile fraud must be rounded out with courses in 

negotiation skills, like COL Sullivan’s presentation, and persuasive letter-writing.  LAOs should learn about using the news media and the AFDCB to their advantage.  Internet research--knowing which sites to trust and which to avoid--should get several hours.  A workshop about developing a networking strategy in one’s area, including court clerks, civilian attorneys, and business owners, must be included.  In short, CLE must emphasize lawyering, not just law.


Conjuring creative solutions, however, would be worthless without putting them into practice.  Realizing such solutions requires an infrastructure into the 3 key areas in which the LAO practices: tenant commands, and the local civilian legal and business communities.  Effort here will create fecund soil in which the germ of creativity can blossom.  The LAO must develop a rapport with legal officers, senior enlisted members and, ideally, commanding officers at her post.  The attorney’s office cannot be a bastion in which the LAO stagnates on the defensive; it must be a launching point for goodwill to the local military community.  As much as possible, the LAO should deliver complaints of nonsupport to, and discuss issues directly with, unit personnel.  The LAO should attend and occasionally present unit PME, an excellent opportunity to 

educate legal officers on LA issues such as dependent support, SCRA, and debt collection.  The LAO should occasionally attend unit physical training, enhancing credibility as a Marine or sailor and getting valuable face time with command members.  

Local civilian attorneys are the LAO’s greatest resource for both substantive knowledge and familiarity with local practice, customs, and important persons.  This resource is not always exploited, and even when it is, the nature of LA often undermines good efforts.  The LAO spends, on average, 6 months in LA, and turnover is frequent, as veterans move elsewhere and newcomers accede to their billets. Poor or no intra-office continuity impairs the LAO’s efforts to resolve lengthy and complex cases.  New to a case, the LAO must establish a rapport with the client, opponent, and important persons.  The new LAO may have a different—-possibly less effective--solution to the problem, different understanding of the issues and law involved, or be less enthusiastic than the prior attorney.  Regardless of whether the change is positive or negative, it involves time-consuming reorientation.  

A solution to ensure inroads into the local civilian 

legal community is to place a state bar certified civilian 

attorney in each LA office or within a region serving several offices.  This attorney’s mission is to become, or remain, a resource on local law and customs by creating or maintaining strong ties to the local civilian bar.  Familiar with local attorneys, this attorney can provide focused referrals; familiar with state and county law and procedure, she can give clients precise answers to unusual problems.  The LAO, of course, remains proactive in shaping the battlefield in the local community: attending local court proceedings, building rapport with judges, attending bar association activities, and educating civilian attorneys about LA and military issues.  Local and regional attorney networks, like LAMP’s Operation Standby, are also valuable sources of legal and practical guidance.

The local business community is the LAO’s area of operations.  Like the infantryman’s tactical area of operation, the LAO’s area contains friends and foes; the LAO’s task is to find and develop a rapport with friendly forces, so she is better prepared to uncover and counter hostile forces.  The LAO must make his presence known in the community by, among other things, attending Chamber of Commerce functions and meeting business owners personally.  The LAO should never miss an opportunity to discuss a 

client’s problem face-to-face with the opposing party; often, the goodwill of a personal visit will yield a favorable result.  Connections with the local legal community also benefit the LAO in dealing with the business community.  Business operators are often friendly enough with (or feel threatened by) civilian attorneys such that they will comply with a polite request from one such attorney.  By maintaining a constant civilian attorney presence in the office, LAOs will have an enduring and constructive connection to the business community.  Furthermore, the business operator who knows that military LA has a direct conduit to him is less likely to deal unscrupulously with military customers.

On this front, the LAO has two additional weapons: the AFDCB and the news media.  Upon reporting to a new post, one of the LAO’s first actions must be to establish a rapport with the Public Affairs Office, station publication, AFDCB, and Inspector General.  The AFDCB’s mission is to protect personnel from establishments that might be harmful to the health, safety, and welfare of those personnel.  Such establishments need not act illegally; predatory or unscrupulous business practices may 

warrant punitive action or an “off limits” determination by 

the AFDCB.  The LAO must learn how to prudently but effectively wield an AFDCB threat to force opponents’ compliance.  The threat of an “off limits” determination usually softens stances of formerly recalcitrant opponents.  Another of the LAO’s most powerful weapons is the local news media.  Television and newspapers reach a wide audience and, usually, lend credibility to a scenario that might otherwise be dismissed as rumor.  Predatory and fraudulent businesses will scramble to avoid bad press, often giving in to client demands.  The LAO should visit the local civilian publication or television news media and establish a connection there.  Information on these effective weapons would be a welcome addition to CLE curriculum.  

LA is considered a “core competency” for JAs, legal officers, and legalmen in the fleet Navy and Marine Forces, knowledge of which is essential to ensuring and maintaining the welfare of command members.  (See Interview with LT Hopgood, 20040622).  In a larger sense, however, LA is a boundless and ever-expanding frontier, a vast repository of different areas of expertise, including consumer, family, landlord-tenant, tax, and real estate law, as well as federal and military law and regulations.  For the LAO, 

armed with precious few—-but silently powerful—-weapons, often restrained by enabling law or circumstances of practice, the challenge will always be to make much out of little; to tap the water of success from the stone of adversity.  Like the combat officer, the LAO’s “mission tactics” will forever stress boldness, ingenuity, initiative, and vigorous execution.  Our professional community, at the accession and continuing levels, effectively teaches substantive law; now, our challenge is to look beyond the law to the client, and devote equal time and effort to the enigmatic but rewarding task of problem-solving.  Creativity, born of imagination and nourished by resourcefulness, must be the LAO’s primary weapon.
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